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Neutrality and Objectivity

• Status Quo Neutrality = Embodiment of a certain 
economic theory (a perspective of substantive 
justice)

• Interpretive Neutrality = Legal Formalism

• Both reject open-ended judgment of values

• Both obscure its dependence on substantive 
commitments, escaping responsibility 



Formalism

• Originalism: 

(1) Robert Bork, THE TEMPTING OF AMERICA

“The political content of that choice is not made by 
the judge, it was made long ago by those who 
designed and enacted the Constitution.”

• neutral vs. political

• Neutrality as legitimacy (original meaning)

 External justification is inevitable



Originalism

• Frank Easterbrook

“Judicial review is justified only because the people 
specifically authorized it.”

• Bork, “all revisionist theories require judges to 
make a major moral decision; legitimate judges, 
by contrast, are simply agent of the people.”

 People cannot all agree to a single moral system.



Theories of Constitutional 
Interpretation

• Semantic Principles vs. Substantive Principles

• Sunstein: “The language of the Constitution 
does not say whether the original 
understandings control its meaning.”

• “There is no pre-interpretative brute fact of 
that matter, to be uncovered without resort to 
controversial substantive ideas.”



• “The central characteristic of substantive 
principles is that their selection must be 
justified in moral and political terms.”



Democracy-reinforcement Theory

• John Hart Ely, Procedural Democracy and 
Judicial Review

• Sunstein: still lacking of substantive 
conception



Lawrence Tribe and Michael Dorf

• Structural Interpretation

• Still text-based; interpretation with discretion

• The Meaning of Constitution, e.g. freedom of 
speech prevails?



Legal Authoritarianism

• Resorting to fixed answer, without reasoning

• Ultimate justification is force or bargaining.

• Bork’s originalism

• Authoritarianism may be very democratic: 
majoritarian authoritarianism (they are majority 
so they prevail)

• To them, constitutional prohibition on naked 
preferences seems unacceptably undemocratic.



Democratic Authoritarianism

• Holmes, “the ultimate rationale of sovereignty 
is force.”

• Hugo Black, constitutional text was usually 
self-interpreting

• Authoritarian: (1) judicial restraint

(2) linguistic anchors 



Critiques on Hart’s Positivism

• Disregarding the need for interpretive 
principles without which to give meaning to a 
legal text external to the text

• Meaning is a function of interpretative 
principle and that it is necessary to have good 
principles rather than bad ones.



Critiques on Dworkin

• The existing law is not a brute fact, but always and 
inevitably a product of interpretative principles.

• Dworkin’s description of “the best it can be” seems to 
repeat the positivist’ mistake of seeing law as 
something to be found.

• For lawyers, it is something quite different, that is a 
more internal, though value-laden, inquiry into what 
position now within the legal culture can be supported 
by good argument.



Deliberative Democarcy

• Primacy of Electoral Outcome

• Importance of Political Deliberation

• Information Flow

• Self-interest of well-organized private groups



Three Commitments to Political 
Deliberation

• Citizenship: Civic participation in a well-
functioning democracy requires security and 
independence of the citizens

• Agreement as a Regulative Ideal: “They believe 
that there are frequently correct answers to 
political controversy. Answers are understood to 
be correct through the only possible criterion, 
that is, agreement among equal citizens.”



• Political Equality: bans disparities in the 
political influence held by different social 
groups

• Freedom of speech

• Access to good education



• Three principles

(1) Freedom from desperate conditions

(2) Opposition to caste systems

(3) Rough equality of opportunity

John Dewey, “ the need to develop a conception of 
liberty dedicated to establishing the social 
preconditions for political deliberation.” 

 Political prgamtism



Democratic Pragmatism

• Democracy itself tends to inculcate valuable 
characteristics in human beings. 

• Liberal institutions to influence “people’s 
deepest aspirations” and “can have decisive 
long-term social effects and importantly shape 
the character and aims of the members of 
society, the kinds of persons that they are and 
want to be.”
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